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To Win a War Is Not the Same as To “Win Peace”:
the Coming Constitutional Moment in Ukraine!

Russia’s continuing aggression against Ukraine is exceptional in terms of both its scale and its glo-
bal implications. A peaceful and prosperous future for Ukraine, neighbouring states and indeed the
entire continent, depends upon two interrelated factors. The first is Ukraine's ability to win, with
Western support, the war initiated against it by the Russian Federation under Putin. This would
bring about a new global opening, ending the Moscow-Beijing anti-Western axis in world politics.

The second factor is Ukraine's ability to take advantage of the constitutional moment
that will present itself as attention shifts from the military effort toward the process of state
reconstruction. Presenting the situation of Ukraine in regional, historical, and global context, we
draw attention to specific challenges and choices that state elites will face post-war.

We explain the internal and external implications of these choices to show why Ukraine
should seize its upcoming constitutional moment. Drawing on both political theory and real
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world examples of constitutional revolutions, we explain the factors involved in the effective
exploitation of the constitutional moment. We suggest that, channel led to constructive pur-
poses, the demands and aspirations of Ukrainian citizens may help propel the political and eco-
nomic reforms needed to secure social trust and a stable future.We conclude that multi-level
political and civic engagement in a new constitutional process will be indispensible for recon-
structing the institutional foundations for peace, democratic governance and the rule of law in
post-conflict Ukraine.

Keywords: constitutional moment, constitutional process, Russian-Ukrainian war, post-war
reconstruction, institutional reconstruction, constitutional transformations, democratic
governance, rule of law.

Ukraine's importance among the former Soviet republics
and the regional and global implications of the war

From its beginnings in 1991 the Ukrainian transition from communism to a lib-
eral-constitutional regime encountered many difficulties. Ukraine had been
particularly affected by communist rule; its administration, armed forces and
security services were heavily infiltrated and subject to Moscow's influ-
ence [Hurak & D Anieri, 2022].

Moscow's official propaganda used every opportunity to present Ukraine as
a failed state, though in terms of Corruption Perception Index (CPI) indicators,
published annually by Transparency International, and the Quality of Governance
measures of the World Bank, the position of Russia has usually been inferior to
that of Ukraine. The effective resistance to the Russian invasion suggests that the
society of Ukraine is in better shape than had been expected.

Russians also claim that Belarusians and Ukrainians are only ethnic groups
within the Russian nation, while their languages are peasant dialects [Kravchen-
ko, 2022]. Yet, these are very different societies with their own cultural traditions.
Their separation since 1991 has not been easy and has never been accepted by
Moscow. Soon, after the demise of the USSR, Moscow's diplomacy invented the
term “near abroad” to denote the fifteen former “republics” that supposedly
should become Russia’s “sphere of influence”. Moscow kept interfering, in an
open or tacit way, to subvert their efforts to create viable political and econom-
ic systems. Ukraine, due to its strategic position on the Black Sea, has been a
particular target of such activities. Sherman Garnett correctly saw the role of
Ukraine as the “keystone in the arch” [Garnett, 1997]: once it is free from Russian
yoke, other pieces of the imperial project fall apart.

While failing to provide legitimacy to the acts of the Russian Federation,
Russian motives for aggression are historical and geostrategic. In 2014, by attack-
ing Ukraine and occupying important parts of its territory, Moscow violated its
international obligations under the Budapest Memorandum (1994) and the UN
Charter. In the past, the global community has on several occasions come to
terms with unlawful acts / international crimes committed by UN member states.
In 2008, when Russia invaded and incorporated parts of Georgia, reactions of the
international community were mild, to say the least.
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Russian aggression against Ukraine is exceptional not only in terms of its
scale, unknown in Europe since World War I, but also because of its global im-
plications. In view of Moscow's increasingly close collaboration with Beijing, and
the criticism voiced by the rulers of both states against the present, allegedly
“unjust”, world order, what is at stake is the mode of global cooperation. From
the Western perspective, Ukraine’s war in defence of its territorial integrity aligns
with the principles of international law and is part of an effort to preserve the
rules-based international order in the face of an authoritarian / totalitarian chal-
lenge 2. This effort also implies American leadership in the world economy and
politics. However, from Moscow's and Beijing's perspective the stake in the war
is the stability of their domestic political regimes. Here the interests of the declin-
ing world power, Russia, and the ascending world power, China, converge — in
both cases the internal stability of their regimes depends on the suppression of
individual freedoms [Kaminski A. Z. & Kaminski B., 2017].

Ukraine's particular importance among the former Soviet republics derives from
Russia’s claims to have its historical and cultural roots in the medieval Kievian state.
Yet, since the Mongol invasion in the first part of the Xlll Century up until the parti-
tions of the Polish-Lithuanian Commonwealth in the XVII Century, the three nations
had lived under very different political regimes and been subject to very different
cultural conditionings. The forms of government acceptable to Russians are not
palatable to Ukrainians, as shown by the Orange Revolution in 2004 and Euromaid-
an events in 2014; neither do they suit Belarusians, as demonstrated by the mass
demonstrations that followed rigged 2020 elections. Moscow's rulers must have
feared the impact the rebellions may have on the internal situation in Russia itself.

More importantly, these events demonstrate the will of these societies to
adopt Western patterns of political and economic existence by joining NATO and
the European Union, and this means separation from Russia. Ukraine has ad-
vanced further on this road. Its consecutive governments have not only adopted
membership in these organizations as their priority, but in 2018 the unified Or-
thodox Church of Ukraine accepted the ecclesiastical jurisdiction of the Ecu-
menical Patriarchate of Constantinople cutting, therefore, its direct ties to the
Moscow Patriarchate [Hurak & Kobuta, 2021].

Reconstruction of the empire within the Soviet borders, and possibly the
recovery of the former Soviet “sphere of interests” was Moscow's latent objec-
tive since the moment of the demise of the “federation,” while since Vladimir
Putin took over — it has become a publicly proclaimed priority. Putin’s change
of political orientation involved, internally, the suppression of civil liberties, and
the adoption of an ideology of Russian, as opposed to Western, Eurasian civiliza-
tion [Balatska, 2022]. Externally, it involved the emergence of an anti-American
alliance with People’s Republic of China.

2 “We believe that norms of international law need to be recognised and upheld as an essential
core of the rules-based international order. For a discussion of problematic attempts to invoke
the latter in place of the former” [Dugard, 2023].
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Hence, for Putin’s establishment, the victory of Ukraine would imply a death
sentence. It would probably also bring an end to the Moscow-Beijing anti-West-
ern axis inworld politics, and start a new global opening. In the long run the
successful defence of Ukraine’s sovereignty and its transition to a liberal-consti-
tutional regime would have a beneficial impact on global political and economic
stability. On the other hand, it could bring the risk of a geostrategic power vac-
uum in Russia, and a multitude of problems related to it®. In short, Ukraine's
victory in the war would open the way to a peaceful resolution of some of the
world’s most difficult problems, but would also create new ones. Ukraine's de-
feat would considerably weaken the position of the United States in the world,
and could have catastrophic consequences for Europe as a whole.

The consequences of Russia’s choices

During the decade of the 1990s, the Russian political elite faced an alternative it
was unable to resolve: either to build a liberal democratic system based on the
market economy or to concentrate on imperial restoration®. The first choice would
bring Russia closer to Europe and the United States, putting also the Russian econ-
omy on a firm footing. On the other hand, the imperial option implied adoption of
an anti-Western strategy. Vladimir Putin’s succession to Boris Yeltsin, and victory of
the nationalist coalition — that included the army, former KGB operatives, and
members of the criminal underworld — brought with it the choice of the second
option. From that moment on, the legitimacy of the Russian political regime was
founded on its success in forcefully subduing the former republics of the USSR to
Moscow's dictate, and Ukraine was to be the jewel in the crown. In following this
path, Putin needed to neutralize the most important European players, namely
Germany and France, and obtain the benevolent support of Beijing. In the case of
the aggression against Ukraine in 2022, only the last hope materialized.

Last but not least, from the Western European perspective, it is a moral
imperative to assist a fellow nation that strives to create for itself a civilized mode
of life based on the rule of law?®, a democratic government, and on territorial

3 According to Andrei Kolesnikov [Kolesnikov, 2023]: “although Putinism may be finite, its ad-
vanced state of development and its deep roots in anti-Western thought suggest that it may
take more than the outcome of war for Putin’s hold over Russian society to break.” Yet, the
survival of “Putinism” would further advance the degradation of Russian elites and society. One
way or another, its probable outcome would be the disintegration of the state and a power
vacuum, with all the imaginable risks involved.

4 For a perceptive analysis of implications of this choice for Moscow's internal and external poli-
cies, see Zbigniew Brzezinski [Brzezinski, 1997]. For a detailed and multi-level analysis of the
genesis of the Russian aggression against Ukraine of 24 February 2022, see J. Reginia-Zacharski
[Reginia-Zacharski, 2023].

> On the task of strengthening the rule of law and transitional justice in the wake of conflict, see
UNSC [The rule of law and transitional justice..., 2004]. Consider also the Moscow Document of
the CSCE, stating that, “the development of societies based on pluralistic democracy and the
rule of law are prerequisites for a lasting order of peace, security, justice and co-operation in
Europe” [OSCE, 1991, p. 29].
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integrity. Moreover, a stable and prosperous Ukraine would stimulate economic
growth in Europe, and open new geo-economic venues to the Caucasus and Asia
that would generate new political and economic opportunities for the whole
continent. It would also deprive China of an important ally in its war against the
rule-based world order. Finally, when one considers the possible outcomes of a
Russian victory, then the choice is clear: such a victory would incite other au-
thoritarian regimes to follow suit, and the obvious first step in this direction
would be China’s invasion against Taiwan; it would also result in the re-emer-
gence of the Russian failed state, now dominating over Ukraine and Belarus, kept
together with terror, unavoidably spreading material misery and cultural degra-
dation. However, the problem of Europe is not the deficit of power in Brussels,
but the deficit of leadership at the national levels.

From military financing to reform
of the political & economic regime

Ukraine has been able to withstand Russian aggression, not only owing it to its
own military valour, but also due to the continuing Western financial and mate-
rial support that amounts to close t0100 billion US dollars. Contributing govern-
ments must justify such efforts to their taxpayers in terms of effectiveness. This
raises the topic of corruption. Moscow's propaganda notwithstanding, Ukraine
does not fare well on this account, and some of the worst suspicions have mate-
rialised. Thus, there are strong external and internal pressures on the Ukrainian
government to get rid of corruption in the state administration and the army.
The government has no better option but to comply or at least to fake compli-
ance. Meanwhile, the political and economic life of the country is geared at all
levels of its organizations to the war effort: starting from individuals, through the
economy set on satisfying the insatiable needs of the army, up to the level of the
central government. Yet, when peace comes, a dramatic reversal of political and
economic priorities will be unavoidable, and the army will lose its crucial political
importance. Then, other tasks will become a priority, and among them the re-
form of the political and economic regime.

The challenges of post-conflict crisis management,
redress & institutional rebuilding

What are the challenges ahead? There are plenty, and the reconstruction of the
urban, industrial and communication infrastructure is only one of them. When
peace comes, hundreds of thousands of former military will have to transfer to
civilian life, some disabled, others facing mental health and adjustment problems
as a result of trauma, still others demoralized and inclined to engage in organized
crime, all of them demanding special attention from the political centre. This will
require the government to engage in a highly skilful process of crisis manage-
ment. Furthermore, it is also obvious that the nation that has paid such a high
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price to defend its freedom in “blood, sweat, and tears”, to use William Falkner's
expression, will expect much more from its public institutions than had previ-
ously been the case. In designing any strategy of reconstruction, the government
will have to take into account the society and its civic support. War crimes and
other serious violations of human rights — including the torture of detainees in
occupied territories and the forced displacement of Ukrainian children to Rus-
sia — will need to be documented and victims® rights will need to be addressed
through transitional justice mechanisms oriented to truth, justice, reparations
and guarantees of non-recurrence®. Ukraine will need to attract back millions of
its refugees who have fled to the West, with their skills, professional experience
and financial resources. They will return only if they trust in Ukraine’s future.
Thus, the social support that will be indispensible for reconstruction will depend
on the credibility of the state, and this involves not only an intellectual but also
a moral challenge for the political and intellectual elites of the country.

Post-War Options 1 & 2:
politics as usual or changes from above

Thus, the important question is what happens when the war ends and Ukraine
is faced with the choice of its future? Let us consider three options. First Kiev
opts for continuation with “politics as usual” introducing some cosmetic chang-
es here and there. If this happens, then the much prized membership in the EU
and NATO may be difficult achieve. With its current political and economic re-
gime’, Ukraine will have difficulty to meet the Copenhagen criteria that define
the eligibility of a country for EU membership®. Moreover, it will be unable to

5 On the rights to truth, justice and reparation / guarantees of non-recurrence, see UN “Set Of
Principles For The Protection And Promotion Of Human Rights Through Action To Combat Im-
punity” [Report of Diane Orentlicher..., 2005]. See also UN “Basic Principles and Guidelines on
the Right to a Remedy and Reparation for Victims of Gross Violations of International Human
Rights Law and Serious Violations of International Humanitarian Law” [Resolution 2005/30 ...,
2005]. For a discussion of models of transitional justice, see M. Krotoszynski [Krotoszynski,
2017]. On the right to know the truth as an emerging norm of international (human rights) law,
see E. Kowalewska [Kowalewska, 2019, 56—58].

Consider here the Opinion of the European Commission of Democracy through Law (Venice
Commission) noting “the danger of the concentration in the hands of a private individual of sig-
nificant influence over the economic, political and public life of a country without transparency,
legitimacy and accountability” (para 30). The Opinion recommends that Ukraine put in place
“a comprehensive system to prevent and fight oligarchic influence through a focused strategy/
action plan to address oligarchisation, recognising the interconnected nature of the problem”
(para 36) [Opinion on the law “On the Prevention..., 2023].

The Copenhagen criteria were adopted at the European Council meeting in 1993. They included
stable democratic institutions guaranteeing the rule of law, respect of human rights, and pro-
tection of minorities; a functioning, robust market economy able to meet the conditions of
competition within EU; the country’s ability to adopt the Acquis Communautaire — the body
of law that has developed since the process of European integration begun. In Ukraine there
seems to be an awareness of the problems that accession to the EU will entail (see I. Tsependa
and i. Hurak [Tsependa & Hurak, 2021]).
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solve social problems mentioned above in a way that would satisfy the expecta-
tions of the population. This may result in a delayed “constitutional moment”.

To address the tasks mentioned above will require a huge effort from the
political leadership and administration, but also stable support from other friend-
ly governments, international financial institutions, and global markets. To trans-
form success in war into success in peace will be a gigantic task that will not only
decide the future of Ukraine, but — considering its strategic location — will be
loaded with continental and global implications.

Another option consists in the adoption of changes imposed “from above”
by the European Commission that would eventually lead to EU membership. That
strategy would require an obedient adaptation to requests flowing from the EU.
To an extent this was the case of Poland and other states in the first post-com-
munist wave of EU enlargement in 2004°. From the point of view of the political
elite, the attraction of this strategy consists in the “top-down” implementation
of institutional changes. This would allow the political elite to reconcile external
requirements with its interest in preserving an important part of privileges it has
acquired over time*°. For the society at large, this strategy has one advantage: it
will improve the quality of governance and the standard of living. From the per-
spective of the common-weal, the top-down strategy is suboptimal, for it re-
quires a passive society. This is the case of a suppressed constitutional movement.
In the long run it may result in political instabilities and inefficiencies.

Post-War Option 3: constitutional
revolution and credible governance

The end of the war will find the Ukrainian state at a crossroads. On the one hand,
it is a “half-baked” liberal constitutional regime, with a corrupt administration,
weak judiciary, influential criminal underground, and a political elite often lacking
in vision and integrity. On the other hand, its military leadership and command
system has demonstrated a surprising vision, and innovativeness. This is accom-
panied by the will to delegate decisions down the hierarchy, comprised of high-
ly professional corps of junior and commissioned officers. One wonders if the
same qualities will manifest themselves when the time comes to meet the chal-
lenges of civilian reconstruction.

In view of the scale of material and social problems that Ukraine faces, con-
tinuation of the present state of affairs in the political and administrative domain
risks producing a national disaster. We assume that Russian aggression has
strengthened the patriotic feelings and aspirations of the Ukrainian society and,
thus, civic virtues indispensable for effective reorganization of the political and

9 B. Ackerman (1992) [Ackerman, 1992, p. 46, 51]: was among the first observers who noticed
that Poland missed the constitutional moment and erroneously gave priority to economic
reform instead of concentrating on the change of the political regime. For a discussion of
Poland’s constitutional pathway, see also B. Ackerman [Ackerman, 2019].

10 This is the case of the “rent-seeking” strategy that is popular among economists.
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economic system of the country. This assumption permits us also to expect the
emergence of a bottom-up pressure on the state by a broad civic movement for
constitutional reforms. This pressure may in the short-run destabilize the politi-
cal system, but channelled to constructive purposes, it may be a key factor in
propelling the political and economic reform. The main task of the political lead-
ership would be to gain the trust of the citizenry, and to lead.

The third possible strategy, beside passive continuation and opportunistic
adaptation to external constraints, is the constitutional revolution — a profound
reorganization of the state, most of all of the relationship between the state and
society. Certain steps in this direction have been made with the establishment
of local self-governments that have demonstrated their value under conditions
of Russian invasion. What is needed, however, is a new opening symbolized by
a new Constitution. The term charisma, used by Bruce Ackerman [Ackerman,
2019] in connection with the idea of the “constitutional revolution”, is most ap-
propriate here, for it marks a new agreement between the Ukrainian nation and
the Ukrainian state, which turns the state into a res publica — an entity account-
able to and serving its citizens. It aims to build the bonds of trust between the
rulers and the ruled. Considering the size of reforms the modernization of
Ukraine will require, only trust in the intentions of those in government will
convince the population to endure the level of sacrifice and uncertainty they will
impose on the population.

Another determinant of the future prosperity of Ukraine will be the ability
of the political and professional leadership of Ukraine to gain the confidence of
international stakeholders in its ability to carry on with building credible political
and economic institutions. To rebuild Ukrainian urban and industrial centres will
require huge amounts of capital. The strategic location of the country between
Europe, Central Asia and the Caucasus, its well-educated labour force, and abun-
dant natural resources, mean that such involvement of foreign states and inter-
national investors may be expected. Yet, the key factor will be the credibility
of its institutional regime, and to obtain it, the quality of governance will have
to be considerably improved.

The need for Ukraine to seize and exploit
its upcoming constitutional moment:
internal and external implications

The constitutional moment appearswhen stratawith vested interests in preserv-
ing the status quo fall into disarray, old alliances do not function, uncertainty
about the relative strength of political influence reigns?'!. At the same time,
awareness of the systemic crisis spreads within public opinion. The short moment

1 For a review of the existing literature on the subject, see A. Baraggia [Baraggia, 2020]. For a
comparative study of “founding moments” in constitutionalism, see R. Albert, M. Guruswamy
and N. Basnyat [Albert et al., 2021].
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offers civil society an opportunity for revival and for publicly minded leaders to
come to the fore to revolutionize the organization of the state. The success of
the constitutional moment comes when publicly minded society meets with
publicly minded leadership in the pursuit of the liberal-constitutional project. To
break the resistance of the forces of the status quo, the constitutional movement
must occasionally resort to extra legal measures. This explains the use by Bruce
Ackerman [Ackerman, 2019] of the term “constitutional revolution”. If the op-
portunity for implementation of fundamental reforms is wasted, then old forces
re-group and come back in a new disguise, and with them old pathologies.

Considering the size of destruction brought by the war, for Ukraine success
in exploiting the constitutional moment is a must. The national resources of the
country are by far insufficient to meet the costs involved in reconstruction. Its
efforts will have to be supported by international assistance from friendly states,
international financial institutions and, last but not least, by world markets. In
the long run, with the exception of humanitarian help, this assistance will depend
on the credibility of the country’s political and economic organization.

Proper use made by Ukraine of the constitutional moment would also
change the character of EU accession negotiations. In case of a suppressed con-
stitutional moment and reforms implemented top-down, the EU will dictate
conditions. If changes result from the constitutional revolution, Ukraine will
become an active partner in negotiations. Relevant here are sheer interests —
not emotions. Beside its geopolitical location, Ukraine is rich in natural resourc-
es, and possesses a well-educated labour force. Its membership in the European
Union can be an important asset to the organization.

In the middle of the war for national survival, should Ukrainians be con-
cerned about the problems ahead? They should. If they do not, they may “miss
the boat”, by not being ready to exploit the emerging opportunities. The Articles
of Confederation, which from 1781 until 1789 served as the United States’ first
constitution, had been adopted by the Continental Congress in 1777 i.e. six years
before the end of the war of independence. It is time to prepare the country for
the future. First of all, to carry on with the war, Ukraine must start working on
improving its institutional capacity 2. Otherwise, it may face difficulties in sustain-
ing the current level of external and internal support for its war effort.

When the war began in 2014, James Sherr, a perspicacious British analyst,
remarked that “Ukraine’s weakness is the official state” [Sherr, 2014, p. 19] and
added: “[...] as long as people believe deeply in change and reform, but look
after themselves and their interests, then problems will not be solved. Now, it is
particularly urgent because Ukraine is at war, and the internal front, | think, is as
important, if not more important, than the external front” [Sherr, 2014, p. 19].

12 For an analysis of the transformation and effectiveness of the institution of the President in
Ukraine at the start of the full-scale invasion of the Russian Federation, see M. Karmazina and
I. Tsependa [Karmazina & Tsependa, 2023].
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Factors involved in the effective exploitation of the constitutional
moment: from political theory to examples of civic mobilization

Let us look briefly, from a general perspective at factors involved in the effective
exploitation of the constitutional moment. Niccold Machiavelli in his “Discourses
on Livy” [Machiavelli, 1996] addressed this very issue. He emphasized the need
for a strong, centralized leadership, and the urgency of the task:

“So that republic can be called happy whose lot is to get one man so prudent that
he gives It laws ordered so that It can live securely under them without needing to
correct them” (Chapter Il) [Machiavelli, 1996].

“But It is indeed true that they will never order themselves without danger,
because enough men never agree to a new law that looks to a new order in a City
unless they are shown by a necessity that they need to do It. Since this necessity
cannot come without danger, it is an easy thing for the republic to be ruined before
it can be led to a perfection of order” (Chapter XVIII) [Machiavelli, 1996].

Machiavelli saw the following difficulties involved in a systemic reform. First,
a reform can be introduced either “with one stroke” or “little by little”. Both ap-
proaches have defects, though these are different in each case. In the first case,
the reform requires revolutionary methods to break the resistance of forces of
the old regime. In the second, gradual change requires time, which offers inter-
ests vested in the status quo the breathing space needed to regroup and effec-
tively derail the reform efforts in order to preserve their privileged access to the
centre of political power and privilege. Hence, whenever feasible, the “with one
stroke” method is superior to a “step by step” approach.

The difference between “politics as usual” and the politics of the “constitu-
tional moment” consists in a different approach to the state. In the first case,
even in the most civilized societies, citizens usually conduct their everyday busi-
nesses with a view to their private interests. If the political regime is well regu-
lated, this does not jeopardize the common interest of the society. The “consti-
tutional moment” comes when the common interest is in jeopardy and impacts
negatively on the functioning of the whole political and economic order. At this
point revolutionary change and “extraordinary institutional forms” are required.
Bruce Ackerman perceptively noted that:

“Although constitutional politics is the highest kind of politics, it should be permit-
ted to dominate the nation’s life only during rare periods of heightened political
consciousness. During the long periods between these constitutional moments, a
second form of activity — | shall call it normal politics — prevails. Here, factions try
to manipulate the constitutional forms of political life to pursue their own narrow
interests. Normal politics must be tolerated in the name of individual liberty; it is,
however, democratically inferior to the intermittent and irregular politics of public
virtue (italics are mine) associated with means of constitutional creation” [Acker-
man, 1993, p. 163—164].

Ackerman elaborated the idea in his recent publication invoking Max
Weber's notion of “charismatic power”. Let us consider, as an example, two his-
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torical constitutional moments: those of the Constitution of United States of
America of 1787, and the Constitution of the 3™ of May 1791 of the Polish-
Lithuanian Commonwealth — the tradition to which Ukraine is the rightful suc-
cessor. The two have some common features.

1. Both cases characterized an intense civic mobilization in support of the
reordering of the existing political regime. In the United States it had its roots in
the victorious War of Independence; in the Commonwealth — in the reform
movement that emerged among urban and landed elites of the Realm to prevent
its decay. The indispensable ground for the politics of public virtue — the high
level of public mobilization, can be sustained for a limited period of time. During
this period the people of privilege are able to agree to sacrifice some of their
fortunes and powers for the sake of the common good. Karl Mary, in his little
known study of the Constitution of the 3™ May, wrote that, “despite some defi-
ciencies, this Constitution, seen against the background of the Russian-Prussian-
Austrian barbarity, appears as the only work of freedom that had originated in
Eastern Europe. And it emerged from the privileged class, the nobility. The world
knows of no other such act of nobility by the nobility” [Marx, 1971, p. 152]. The
politics of public virtue requires a virtuous leadership 2.

2. In both cases there was a unified leadership. In America the leadership
was provided by the commander-in-chief of the revolutionary army, George
Washington; in the Commonwealth, the leader of the reform was none other
than the King of Poland and Grand Duke of Lithuania, Stanistaw August Poni-
atowski. These two figures formed the intellectual centre where the act itself
and the strategy for building popular support were worked out. As Martin Sey-
mour Lipset [1998] remarked, Washington himself never voiced openly his opin-
ions; he worked behind the scene to build consensus among debating parties.
King Stanistaw August, a highly educated and publicly minded personality, like
George Washington, presided over parliamentary debates, but otherwise was
not directly involved. Yet, his informal role in preparing and pushing the project
through the parliament was crucial for its success.

3. In both cases the way in which the Constitution was passed by the legis-
lature included extra legal elements. The process was only effective because it
had strong social support — another requirement for the success of the consti-
tutional moment. The makers of the Constitution were opposed by powerful
vested interests. Hence to break their resistance, they did not hesitate to use
“dirty tricks”. Under such circumstances, the reforming party cannot lose touch

13 “Constituting a system of government as a social experiment requires that the necessary con-
ditions are met and that those who engage in the experiment know what they are doing. As
actors behave strategically to gain dominance over others, the validity of the experiment is
placed at risk. The method of the experimental sciences requires knowledgeable experiment-
ers concerned with the integrity of the experiment rather than with the rewards to be derived
from occupying positions of authority. [...] the strategies pursued by "realists" in their quest for
dominance can only achieve systems of order constituted by "accident and force"” [Ostrom,
1997, p. 215—216].
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with the mobilized grassroots. Thus, Ackerman noted, the constitutional moment
requires revolutionary means, for — to recall Machiavelli's point — the change
of the institutional structures is best implemented, if done “with one stroke”.
The fate of the May 3 Constitution supports Machiavelli's remark that “it is
an easy thing for the republic to be ruined before it can be led to a perfection of
order”. The enactment of the Constitution was followed by the ultimate partitions
of the Kingdom by its neighbours: Russia, Prussia, and Austria. Yet, its memory
survived mobilizing generation after generation to resist unconstitutional regimes.

The regional and global implications of the war
and the priority of a responsive constitutional
process oriented towards state reconstruction

Russian victory would not only imply Ukraine's defeat, but would also bring back
Moscow's direct rule over Belarus and the Caucasian states. Yet, successful in its
imperial endeavour, Russia would continue to function in world politics as a
bankrupt pariah, without hope for external cooperation, except with China,
North Korea and Iran. Russia's rule over Ukraine would offer no chance for the
restoration of the country’s ruined industrial and urban infrastructure. Moreover,
it would imply a reign of terror unknown since the time of Stalin. Russia’s econ-
omy is already in poor condition, and that of Belarus is no better. Thus, the pes-
simistic scenario would lead to an unimaginable human catastrophe with gloomy
implications for the rest of Europe.

From the European perspective, the only plausible solution to the conflict is
the withdrawal of Russian forces from the internationally acknowledged borders
of Ukraine. This would also bring the end of Putin’s rule in Russia, and possibly
the emergence of a power vacuum there. The same fate would likely meet
Lukashenka's regime in Belarus. Such a development would be a setback for
Beijing's global ambitions and could lead to at least temporary renunciation of
the invasion of Taiwan. Yet, if the war drags on, it may incite Beijing to risk an
invasion against Taiwan. Time is an important factor in human life and in politics.

From the point of view presented in this paper, once the invading forces are
pushed out of the country, the rest will be in the hands of Ukrainians themselves.
For reasons stated above, the country can count on full external financial and
political support. Yet, the scale of the support will depend on what Ukrainians
can do with it.

Thus, the top priority for the Ukrainian political elite should be the recon-
struction of the state, for everything else depends on it. Once the war ends,
Ukraine will be inundated with suggestions from all sides and exposed to pres-
sures from private interests and “professional advisors” ™. Its success will depend

1 In Poland in the early 1990s, these highly paid and mostly useless “experts” were teasingly
called the “Marriot brigade” after the name of the hotel where they tended to reside. For an
excellent appraisal of the problem, see Janine R. Wedel [Wedel, 1998, 45—82].
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on the creation of a strong political centre with an effective analytical backend,
able to orient its activities to strategic objectives. This centre should have strong
support from all levels of political organization. This may be possible only when
it is receptive to concerns and ideas coming from below. To be able to concen-
trate on strategy, the central government must delegate the day-to-day manage-
ment to lower levels of government, regional and local self-governments in-
cluded, while maintaining oversight of their activities. All this is the subject
matter of the constitutional process.

Conclusion

To conclude: the end result of the Russia’s war against Ukraine will have global
implications. A peaceful and prosperous future for Ukraine, neighbouring states
and the entire continent, depends first of all upon Ukraine's ability to win the
war initiated against it by the Russian Federation under Putin and, second of all,
on its ability to take advantage of the constitutional moment that will present
itself as attention turns toward the future. Ukraine will face a new beginning. The
engagement of citizens and of local and regional government will be critical in
the very practical, pragmatic endeavour of reconstructing strong institutional
foundations for the democratic state. The window of opportunity presented by
the constitutional moment will be short and lessons from abroad suggest that it
may easily be overlooked. Many challenges will need to be addressed simultane-
ously at both the national and regional levels for social trust and institutional
credibility to be rebuilt. Effective and strategic policy making will need to be
complemented by mechanisms for ensuring democratic and legal accountability.
A responsive, multi-level constitutional process will be indispensible for recon-
structing the institutional foundations for effective democratic governance and
the rule of law in post-conflict Ukraine.
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AHMOHI 3. KamiHcbKud,

IHCTUTYT NONITUYHUX AOCNIANKEHD,
MonbcbKa akagemia HayK

Eminia KosanescobKa,

LleHTp cxigHOEBPONENCbKMX CTYAIN,
BapLluaBCcbKuit yHiBEpCUTET

BUTPATU BINHY — HE O3HAYAE «BUIPATU MUP»:
HABNUMKEHHA KOHCTUTYLLIMHOTO MOMEHTY B YKPATHI

Tpusatoua 36poiiHa arpecia Pocilicbkoi Pepepauii npotn YKpaiHM € 6e3npeuefeHTHO 3a CBO-
MM macwTtabamy Ta CUCTEMHMMWM HaCNiAKaMU ANA eBponeincbKoi M rnobanbHoi 6e3neku.
MupHe Ta cTanuii Po3BUTOK YKpaiHM, AepKaB perioHy i EBponu 3arasom 3anexKuTb Big, ABOX
B33aEMOMNOB’A3aHUX YNHHMKIB. [epLumnii i3 HUX — 34aTHICTb YKpaiHM 32 NiATPMMKM 3axigHUX NapT-
HepiB LOCArTU Nepemoru y BiliHi, po3s’a3aHilt Pociiicbkoto Gepepalieto. Taka nepemora matume
Hacnigkom TpaHchopMaL,ito KOHIrypauii MiXKHapoAHMX BiAHOCKH i NocnabaeHHA aHTU3aXiAHUX
KOaniLin y cBiTOBIM noniTmui.

Opyruii YNHHUK NOB’A3aHMI 3i 30aTHICTIO YKPATHCbKOT AepXaBKu M cycninbcTBa CKOpUCTa-
TUCA KOHCTUTYLLIKHUM MOMEHTOM, SIKUIA BUHMKHE B MPOLECi Nepexoay BifA, BOEHHOTO NPOTUCTO-
AHHA L0 NOBOEHHOI BiAOYA0BM Ta IHCTUTYLiIMHOT PEKOHCTPYKLT. Y cTaTTi cuTyauito YKpaiHu npo-
aHani30BaHO B perioHa/sbHOMY, iICTOPUYHOMY Ta robanbHOMY BUMIpaXx i3 GOKYCOM Ha KAOYOBI
IHCTUTYLIMHI BUKAMKKX W NONITUYHI BMOOPM, LWLO NOCTAaHYTb Nepes AepKaBHUMMK eniTaMu y no-
BOEHHWI Nnepioa.

PO3KpMTO BHYTPILUHBOMONITUYHI Ta 30BHILWHLOMOMITUYHI HACNIAKM MOXNMBUX CTpaTeriy-
HUX pilleHb, WO A03BONAE OOIPYHTYBATU HEOOXiAHICTb aKTUBHOTO BMKOPUCTAHHA MalbyTHbO-
ro KOHCTUTYLLINHOTO MOMEHTY. Ha OCHOBI NO/IOXeHb MONITUYHOT Teopii Ta MOPIBHANIBHOIO aHa-
Ni3y KOHCTUTYLINHUX TpaHChOpMaLii y pisHMX KpaiHax BM3HAYEHO UYMHHUKWK, AKIi 3yMOBIIO-
I0Tb PE3YNbTaTUBHICTb KOHCTUTYLINHUX 3MiH. OBFpyHTOBYETbCA Te3a, WO 33 YMOBM HaNneXHOl
IHCTUTYLLIOHaNI3aLii CycniNbHI 3aNUTN Ta POMAAAHCHbKA aKTUBHICTb MOXYTb CTAaTU BaXKINBUM pe-
CYPCOM MONITUYHUX i cOoLianbHO-EKOHOMIYHMX pedopm, CMPAMOBAHUX Ha BiZHOBAEHHA CYCNi/b-
HOT A0BipY, AIEMOKPATUYHOIO BPSAAYBaHHA Ta BEPXOBEHCTBA NpaBsa. 3p06/1eHO BUCHOBOK NPO BU-
3HayasibHy Po/ib HaraTopiBHEBOT MONITUYHOT Ta FPOMAAAHCHKOI Y4aCTi B HOBOMY KOHCTUTYLiMHO-
MY NpoLLECi K NnepeaymMmoBM CTaIOro MMUPY Ta iIHCTUTYLiIMHOI cTaBiNbHOCTI B MOBOEHHIM YKpaiHi.

Knrouosi cn08a: KOHCTUTYLLIMHUI MOMEHT, KOHCTUTYLLIMHMIA NpoLEec, POCIMCbKO-YKpPaiHCbKa BiliHa,
NOBOEHHA BiAOYA0BA, IHCTUTYLIiHA PEKOHCTPYKL,iA, KOHCTUTYLLiMHI TpaHcopMalLii, 4eMOKpaTUy-
He BpAZyBaHHA, BEPXOBEHCTBO npasa.
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